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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not revi ewabl e by
any other court, and this opinion shall not be treated as

precedent for any other case. Unless otherw se indicated,
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subsequent section references are to the Internal Revenue Code,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Thi s proceedi ng was comenced under section 6015 for review
of respondent’s determ nation that petitioner is not entitled to
relief fromjoint and several liability with respect to an
under paynment of Federal incone tax reported on a joint Federal
inconme tax return filed for 2001.

Backgr ound

Sone of the facts have been stipul ated! and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Florida at the time the petition was fil ed.

Petitioner and intervenor were married in 1984. At the tine
of trial petitioner was a business anal yst for a conputer
programm ng conpany. Intervenor has owned several businesses?
and in sone years owned nore than one business at a tine.

| ntervenor did not maintain books and records for the

busi nesses in 2001 but retained sonme receipts. Petitioner did

Petitioner and respondent executed the stipulation of
facts. Intervenor refused to sign the stipulation of facts.

2The record reflects the followi ng businesses: M dwest
Appl i ance, Conputer Navigations, Spylink, Envoy, Moy, Telesoft,
Genco, an unnaned busi ness operated through ebay, and PointsPro.
Petitioner and intervenor agreed that at some point intervenor
operated at |east four separate businesses which centered around
Conmput er Navi gati ons.
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not participate in any of intervenor’s business enterprises in
2001. In sone years petitioner assisted in bookkeeping, but she
did not regularly participate in any of the activities in 2001.

I ntervenor was arrested in early 2002. Petitioner and
i ntervenor obtained a second nortgage on the marital hone and
incurred credit card debt® to pay sone of the costs involved in
intervenor’s defense. Intervenor was ultimately convicted of
sexual battery of a third party in June 2002. Wile
incarcerated,* intervenor elected to participate in an accounting
cl ass. Although petitioner and intervenor remained married
t hroughout intervenor’s incarceration and after his rel ease,
their marriage deteriorated in |late 2007. Petitioner and
i ntervenor separated in Septenber 2007. A final judgnent of
di ssolution of marriage was entered by the Hillsborough County,
Florida Crcuit Court in Novenmber 2008.

The court judgnment allocated various assets and liabilities
bet ween petitioner and intervenor. Petitioner was allocated bank
accounts in her nane, the marital hone, her retirenent accounts,

and an autonobile. Intervenor was allocated his business(es),?®

The credit card was in petitioner’s name. The record
reflects that petitioner is solely responsible for the first and
second nortgages and the credit card debt.

“The record does not reveal the dates of intervenor’s
i ncarceration.

°The final judgrment of dissolution of nmarriage lists
(continued. . .)
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sone personal property, two autonobiles, and a notorcycle.
Petitioner was al so all ocated approxi mately $306, 000 of debt,
including the first and second nortgages on the marital hone, all
of the credit card debt (including credit card debt in the nane
of intervenor’s business Conputer Navigations), and all of the
tax debt. Intervenor was all ocated about $23, 000 of debt,
conprising loans fromhis famly to help pay for his crimna
defense. The court’s final judgnment of dissolution of marriage
stated: “Husband was routinely less than forthcomng in this
case and not always conpletely credible. Accordingly, there
shal | be no equalizing paynent owed by the Wfe and it wll be
presunmed that the Husband is actually a bit better off in assets
than * * * [the allocation] m ght suggest.”

The 2001 Return

Petitioner and intervenor did not tinely file their 2001
Federal inconme tax return. Some tine after the 2001 tax year,
intervenor estimated that $4,000, together with petitioner’s
wi t hhol di ng, woul d be sufficient to pay the 2001 tax liability.
As a result of intervenor’'s estimate, petitioner made a $4, 000
paynent on the due date of the 2001 return, with the intention of

preparing and filing the return after intervenor’s crim nal

5(...continued)
Conmput er Navigations as his only business, but the record
reflects that he owned nmultiple businesses at the tinme of the
di vor ce.



- 5.
proceedi ng had concluded. Petitioner and intervenor did not file
their 2001 return until 2007.

Petitioner and intervenor also failed to tinely file Federal
income tax returns for 2002, 2003, 2004, and 2005. In 2007
petitioner and intervenor nmet with the Internal Revenue Service
(IRS) with regard to their delinquent returns. Petitioner and
intervenor agreed with the IRS that they would file their
del i nquent returns over a period of tine.

Petitioner and intervenor had the returns for 2001 through
2005 prepared by a certified public accountant (C. P.A ).
Intervenor also hired a tax attorney. In gathering docunentation
for the return preparation, petitioner recorded the receipts onto
a spreadsheet, and she and intervenor turned over all of the
records and receipts to the C. P. A

The 2001 return reflected petitioner’s salary and
wi t hhol di ng, intervenor’s profits fromtwo businesses,® and tax
due of $12,489. Although the 2001 return showed tax due,

i ntervenor, petitioner, the C.P.A, and the tax attorney believed
t hat overpaynents for other years would be sufficient to offset

the tax due for 2001.

®Bot h busi nesses are S corporations listed on the Schedule E
as Conputer Navigations, Inc., but are listed as having different
anounts of nonpassive incone. The record does not reflect
intervenor’s relationship to the businesses, whether intervenor
operated two businesses wth the sane nane, or whether the
entries are errors. On the 2001 Federal incone tax return,
intervenor is listed as a consultant.
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When the 2001 return was presented to petitioner for
signature in 2007, intervenor assured petitioner that if there
was tax due after application of the expected overpaynents from
ot her tax years, intervenor would be able to pay the bal ance with
income fromhis current businesses.’” |In order to support his
statenent to petitioner that he woul d pay any bal ance due,

i ntervenor showed petitioner a bank statenment fromone of his
busi nesses refl ecting approximately $10,000 in gross receipts
during a 1-nonth period. Petitioner was al so aware that

i ntervenor kept cash in his safe. Wen the 2001 return was
signed in 2007, not all of the delinquent returns had been
prepared and fil ed.

The record does not reveal the dates of filing of the
subsequent years’ returns. However, it appears that to the
extent the returns reflected overpaynents, sone credits or
refunds may have been Iimted or barred pursuant to section 6511
Shortly after the delinquent returns were filed, intervenor noved

out of the marital hone.

I'n 2007 intervenor operated at |east two businesses: Points
Pro and Conputer Navigations. Intervenor’s main source of incone
in 2007 was Points Pro, a poker business.



The Request for 6015 Relief

Petitioner requested relief fromjoint and several liability
for 2001 in Cctober 2007.8 On February 5, 2009, the IRS Appeals
Ofice issued a final determ nation denying petitioner relief.
Respondent determned that: (1) Petitioner had not established
that she would suffer econom c hardship, (2) petitioner has a
| egal obligation to pay the tax, and (3) petitioner has not been
in conpliance with Federal inconme tax |laws with respect to her
taxes for years after the claimyear (2001). Petitioner tinely
filed a petition for review of the notice of determnation. On
August 31, 2009, intervenor filed a notice of intervention.

At trial respondent conceded that petitioner is entitled to
partial relief under section 6015(f) and should be relieved of
the liability attributable to intervenor’s incone for 2001.
| nt ervenor opposes any such relief.?®

Di scussi on

Cenerally, married taxpayers may elect to file a joint

Federal inconme tax return. Sec. 6013(a). After making the

8Respondent has agreed that petitioner’s request was tinely.

°The record in this case is unclear as to the anount of
relief respondent conceded and the bal ance respondent cl ains
petitioner still owes. It would appear that any tax liability
attributable to petitioner would have been fully paid by her
wi t hhol di ng and the $4, 000 paynment in 2002. It appears that a
portion of the remaining balance is due to a failure to file
addition to tax. Because of our conclusion infra that she is
entitled to relief, we need not make further findings on this
guesti on.
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el ection, each spouse is jointly and severally liable for the
entire tax due for that year. Sec. 6013(d)(3); Butler v.

Comm ssioner, 114 T.C 276, 282 (2000). In certain

ci rcunst ances, however, a spouse who has filed a joint return may
seek relief fromjoint and several liability under procedures set
forth in section 6015. Sec. 6015(a).

Except as otherw se provided in section 6015, the requesting
spouse bears the burden of proving that he or she is entitled to
section 6015 (innocent spouse) relief. Rule 142(a); At v.

Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Cr. 2004). However, in an instance such as here where the
Comm ssi oner has proposed to give partial relief but the
i ntervenor opposes the relief, the Court may decide the matter

according to the preponderance of the evidence. See Stergios v.

Comm ssioner, T.C Meno. 2009-15. Both the scope and standard of
our review in cases requesting equitable relief fromjoint and
several incone tax liability are de novo. Porter v.

Comm ssi oner, 132 T.C. 203 (2009).

Under section 6015(a) a spouse may seek relief fromjoint
and several liability under section 6015(b) or, if eligible, may
allocate liability according to provisions set forth in section
6015(c). Petitioner is not eligible for relief under section
6015(b) or (c) because she had an underpaynent of tax on a joint

return, not a deficiency or an understatenent of tax. See Rev.
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Proc. 2003-61, sec. 2.04, 2003-2 C B. 296, 297. Therefore, her
only avenue for relief is under section 6015(f).

Rev. Proc. 2003-61, sec. 4.01, 2003-2 C. B. at 297, sets
forth threshold requirenents before the Comm ssioner wll
consider a request for relief under section 6015(f). All
requesti ng spouses nust neet seven threshold requirenments: (i)
The requesting spouse filed a joint return for the taxable year
for which he or she seeks relief; (ii) relief is not available to
the requesti ng spouse under section 6015(b) or (c); (iii) the
requesti ng spouse applies for relief no later than 2 years after
the date of the IRS first collection activity after July 22,
1998, with respect to the requesting spouse; (iv) no assets were
transferred between the spouses as part of a fraudul ent schenme by
t he spouses; (v) the nonrequesting spouse did not transfer
di squalified assets to the requesting spouse; (vi) the requesting
spouse did not file or fail to file the return with fraudul ent
intent; and (vii) absent enunerated exceptions, the incone tax
[Ttability fromwhich the requesting spouse seeks relief is
attributable to an itemof the individual with whomthe
requesting spouse filed the joint return. This Court enploys
t hose factors when reviewi ng the Conm ssioner’s denial of relief.

Washington v. Comm ssioner, 120 T.C 137, 147-152 (2003); see

al so Schultz v. Conm ssioner, T.C. Mnp. 2010-233.

Respondent agrees that petitioner nmet the threshold
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conditions!® with respect to the tax attributable to intervenor’s
2001 income to be eligible for section 6015(f) relief found in
Rev. Proc. 2003-61, sec. 4.01.

If the threshold conditions are nmet, the IRSwll ordinarily
grant equitable relief with respect to underpaynents on joint
returns if the followng elenents are satisfied generally:

(1) On the date of the request for relief, the requesting spouse
is no longer married to or is legally separated fromthe

nonr equesti ng spouse; (2) on the date the requesting spouse
signed the joint return, the requesting spouse had no know edge
or reason to know that the nonrequesting spouse would not pay the
incone tax liability; and (3) the requesting spouse wll suffer
econom ¢ hardship if the IRS does not grant relief. 1d. sec.
4.02, 2003-2 C. B. at 298. The IRS denied relief on the basis of
petitioner’s failure to neet elenent (3).

I . Factors

Where the requesting spouse fails to qualify for relief
under Rev. Proc. 2003-61, sec. 4.02, the IRS may neverthel ess

grant relief under Rev. Proc. 2003-61, sec. 4.03, 2003-2 C. B. at

I nt ervenor argued that the petitioner fails requirenent
(ti1) and that petitioner’s request was not tinely, but
i ntervenor has presented no evidence to support his assertion.
In agreeing that petitioner is entitled to partial relief,
respondent concedes that the request was nmade tinely.
Additionally, there is nothing in the record to indicate that the
| RS had begun collection efforts agai nst petitioner.
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298. The Court’s analysis with respect to the nonexhaustive |i st
of factors in Rev. Proc. 2003-61, sec. 4.03 is discussed bel ow

A. Marital Status

The RS will take into consideration whether the requesting
spouse is divorced or separated (whether |legally separated or
living apart) fromthe nonrequesting spouse. 1d. sec.
4.03(2)(a)(i). We look to petitioner’s marital status at the
time of trial in applying de novo review. See WIlson v.

Conmi ssioner, T.C. Meno. 2010-134. At the time of trial

petitioner was divorced. This factor weighs in favor of relief.

See id.; see also McKnight v. Comm ssioner, T.C. Mnp. 2006-155

(divorce weighs in favor of relief under Rev. Proc. 2003-61).

B. Econom ¢ Har dship

The RS will take into consideration whether the requesting
spouse wi Il suffer economc hardship if relief is not granted.
Rev. Proc. 2003-61, sec. 4.03(2)(a)(ii). GCenerally, economc
hardship exists if collection of the tax liability will cause the
taxpayer to be unable to pay reasonable basic |living expenses.

But ner v. Commi ssioner, T.C Meno. 2007-136.

When petitioner requested innocent spouse relief in October
2007, she clained that her nonthly gross wages were $5,665.92 and

t hat her expenses were $6, 805.93.! Respondent concl uded that

1petitioner’s net wages were $4,622. 89 and her expenses
(excl udi ng taxes deducted from her paycheck) were $5, 762. 90.
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petitioner would not suffer econom c hardship on account of the
di sal | onance of the $1,831 nonthly credit card paynents as a
basic |iving expense.

In July 2008 petitioner provided a bank statenment and a |i st
of expenses to the IRS. At that tinme, petitioner’s nonthly net
wages were $4, 285. 66 and expenses were $4,629. 03 (i ncl udi ng
$1,708.90 for credit card paynents).

At the tinme of trial, petitioner’s annual salary was
approximately $74,000. Petitioner has not clained to be
supporting any children or dependents. Petitioner clains to have
suffered econom c hardship | argely because of her assunption of
the first nortgage, the second nortgage, and all of the credit
card debt as provided for in the final judgnent of dissolution of
marri age.

At the time of the divorce the credit card debt total ed
approxi mately $50,000. Petitioner also had $30,289.52 of equity
in the marital honme, $10,066.08 in her section 401(k) plan
account, and $32,200 in her pension. The division of assets as
outlined in the divorce shows an ability to fully satisfy all of
petitioner’s debts (including the tax liabilities) at the tine of
the divorce. Petitioner has not alleged any dimnution of her

assets since the divorce.
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We cannot conclude with certainty that petitioner would be
unabl e to pay reasonable |iving expenses if the tax were
coll ected. W conclude the econom c hardship factor weighs

agai nst petitioner. See Butner v. Conm Ssioner, supra.

C. Know edge or Reason To Know

The RS will al so consider whether the requesting spouse did
not know or had no reason to know t hat the nonrequesting spouse
woul d not pay the incone tax liability. Rev. Proc. 2003-61, sec.
4.03(2)(a)(iit)(A). In the case of a properly reported but
unpaid liability, the relevant know edge is whether the taxpayer
knew or had reason to know when the return was signed that the

tax woul d not be paid. See Washington v. Conm ssioner, 120 T.C.

at 151. As is relevant here, the IRS will consider any deceit or
evasi veness of the nonrequesting spouse, the requesting spouse’s
degree of involvenent in the activity generating the inconme tax
l[tability, the requesting spouse’ s involvenent in business and
househol d financial matters, and the requesting spouse’s busi ness
or financial expertise in determ ning whether the requesting
spouse had reason to know t he nonrequesting spouse woul d not pay
the incone tax liability. Rev. Proc. 2003-61, sec.

4.03(2)(a)(iii)(0).
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Petitioner was not involved in intervenor’s businesses, nor
was she routinely involved in any of the businesses’ finances.!?
Petitioner paid household bills out of her separate accounts.

The record does not reflect that petitioner had any business or
financial expertise. Intervenor ran his own businesses for many
years and participated in an accounting class while incarcerated.
When the 2001 return was signed and showed tax due, intervenor
showed petitioner a bank statenment which reflected gross receipts
of $10,000 in one nonth. Although petitioner and intervenor
bel i eved overpaynents in other years would of fset sone or all of
their tax liability for 2001, intervenor assured petitioner that
the anount ultimtely due would be paid from his businesses’

i ncone.

We concl ude that petitioner had no know edge or reason to
know that intervenor would not pay the tax. This factor weighs

in favor of relief. 1d. sec. 4.03(2)(a)(iit)(A).

12Petiti oner was involved in one of intervenor’s businesses
in 1981 before her marriage in 1984, including its bookkeeping.
There is no evidence that petitioner was involved in intervenor’s
busi nesses in 2001. When the 2001 return was prepared in 2007,
petitioner entered sone recei pts onto a spreadsheet which she
then provided to the CP. A, but there is no evidence that
petitioner routinely participated in the bookkeeping of any of
i ntervenor’s businesses in 2007.
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D. Nonr equesti ng Spouse’'s Legal bligation

The RS will al so consider whether the nonrequesting spouse
has a |l egal obligation to pay the outstanding incone tax
l[iability pursuant to a divorce decree or agreenent. See Rev.
Proc. 2003-61, sec. 4.03(2)(a)(iv).

Petitioner was allocated the tax liabilities in the final
j udgment of dissolution of marriage. Additionally, the judgnent
states that petitioner requested that all other debts be
allocated to her in exchange for exclusive use and occupancy of
the marital home and to obviate the need for any equali zing
paynment to intervenor. This factor weighs against relief. [d.

E. Si gni ficant Benefit

The IRS will consider whether the requesting spouse received
significant benefit beyond normal support as a result of the
unpaid tax liability. 1d. sec. 4.03(2)(a)(v), 2003-2 C.B. at
299.

Nei t her respondent nor intervenor has argued and there is no
evi dence indicating that petitioner received a significant
benefit as a result of the unpaid liability. Therefore, the
Court concludes that this factor weighs in favor of relief. See

Magee v. Comm ssioner, T.C. Menp. 2005-263 (lack of significant

benefit weighs in favor of relief under Rev. Proc. 2003-61).
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F. Conpli ance Wth Federal Tax Laws

The RS will take into consideration whether the requesting
spouse has nmade a good faith effort to conply wth the Federal
tax laws in the succeeding years. See Rev. Proc. 2003-61, sec.
4.03(2)(a)(vi).

Petitioner and intervenor did not tinely file returns for
2001, 2002, 2003, 2004, and 2005. Petitioner filed a 2006 return
in Cctober 2007 as married filing separate after intervenor noved
out of the marital hone. Since the separation fromintervenor,
petitioner has tinely filed returns for 2007, 2008, and 2009. %

We concl ude petitioner has nade a good-faith attenpt to
conply with Federal tax laws. This factor weighs in favor of

granting relief. See Stephenson v. Conm ssioner, T.C. Meno.

2011-16.

G Abuse

The RS will al so consider whether the nonrequesting spouse
abused the requesting spouse. See Rev. Proc. 2003-61, sec.
4.03(2)(b)(i). The presence of abuse is a factor favoring

relief, and a history of abuse may mtigate the requesting

spouse’ s knowl edge or reason to know. 1d. |If abuse is not
present, then this factor is deened neutral. See id. sec.
4.03(2)(b).

Bpetitioner clainmed married filing separately filing status
on her 2007 return.
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Petitioner claimed in her request for relief (filed after
her separation fromintervenor) that she was not a victim of
spousal abuse. This is a neutral factor. See Magee V.

Commi ssi oner, supra; see also Rev. Proc. 2003-61, sec.

4.03(2)(b)(i).

H. Mental or Physical Health

The RS will take into consideration whether the requesting
spouse was in poor nental or physical health on the date she
signed the return or at the tine relief was requested. See Rev.
Proc. 2003-61, sec. 4.03(2)(b)(ii). If the requesting spouse is
not in poor nental or physical health, this
factor is deened neutral. See id. sec. 4.03(2)(b).

Petitioner did not claimthat she was in poor nental or
physi cal health on the date she signed the return or at the tine
the relief was requested; therefore, this factor is neutral.

See Magee v. Commi ssioner, supra;, see also Rev. Proc. 2003-61

sec. 4.03(2)(b)(ii).

1. Concl usion

O the factors listed in Rev. Proc. 2003-61, sec. 4.03, four
favor relief (marital status, |ack of know edge or reason to
know, good-faith effort to conply with tax laws, and | ack of
significant benefit), two weigh against relief (econom c hardship
and nonrequesting spouse’s |legal obligation), and two are neutral

(lack of spousal abuse and nental or physical health). After
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considering and weighing all the factors, we find it would be
inequitable to hold petitioner liable for the 2001 tax liability
which is attributable to i ncome earned by intervenor.
Accordingly, we hold that petitioner is entitled to relief from
joint and several liability under section 6015(f) for the portion
of the underpaynent attributable to intervenor’s incone for 2001.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




